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This is a communication from ttie examiner In charge of your application. 
COMMISSIONER OF PATENTS AND TRADEMARKS 

OFFICE ACTION SUMMARY 

n Responsive to communication (s) filed on 

□ This action is FINAL. 

O Since this application is in condition for aliowance except for formal matters, prosecutton as to the merits Is closed in 
accordance with the practice under Ex parte Ouayle, 1935 D.C. 11; 453 O.G. 213. 

A shortened statutory period for response to this action is set to expire . j month{s), or thirty days. 

whichever is longer, from the mailing date of this communication. Failure to respond within the period for response will cause 
the application to become abandoned. (35 U.S.C. § 133). Extensions of time may be obtained under the provisions of 37 GFR 
1.136(a). 

Disposition of Claims 

□^aatm(8) - 30 3^ 

is/are pending in the application. 

Of the above, claim(s) . is/are withdrawn from consideration. 

E^CIaimO) 3 3-^5"^ is/are ailowed. 

□^CIaim(s) ML^^<^ Z5 is/are rejected. 

Quatm(s) ^ C 1 is/are objected to. 

Q Claim(s) are subject to restriction or election requirement. 

Application Papers 

Q^See the attached Notice of Draftsperson's Patent Drawing Review, PTO-948- 

□ The drawing(s) filed on is/are objected to by the Examiner. 

□ The proposed drawing correction, filed on is □ approved Q disapproved. 

□ The specification is objected to by the Examiner. 

□ The oath or declaration is objected to by the Examiner. 

Priority under 35 U.S.C. § 119 

□ Acl<now)edgment is made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d). 

□ All □ Some* □ None of the CERTIFIED copies of the priority documents have been 
n received. 

□ received in Application No. (Series Code/Serial Number) _ 



□ received in this national stag© application from the International Bureau (PCT Rule 17.2(a)). 
*Certifled copies not received: 



□ Acknowiedgment is made of a claim for domestic priority under 35 U.S.C. § 1 19(e), 
Attach ment(s) 

Q^otice of Reference Cited. PT0.892 

□ Information Disclosure Statement(s), PTO*1449. Paper No(s). 

Q Interview Summary, PTO-413 

Q^otice of Drattperson's Patent Drawing Review, PTO-948 

□ Notice of Informal Patent Application, PTO-1 52 

-SEE OFFICE ACTION ON THE FOLLOWING PAGES- 



• # 



Serial Number: 08/856,513 Page 2 

Art Unit: 3308 

DETAILED ACTION 
Drawings 

1. The drawings are objected to under 37 CFR 1.83(a). The drawings must show every 
feature of the invention specified in the claims. Therefore, the jig must be shown or the feature(s) 
canceled fi-om the claim(s). No new matter should be entered. 



Specification 

2. The following is a quotation of 37 CFR 1.71(a)-(c): 

(a) The specification must include a written description of the invention or discovery and of the manner and 
process of making and using the same, and is required to be in such fiill, clear, concise, and exact terms as to 
enable any person skilled in the art or science to which the invention or discovery appertains, or with which it is 
most nearly connected, to make and use the same. 

(b) The specification must set forth the precise invention for which a patent is solicited, in such manner as 
to distinguish it from other inventions and from what is old. It must describe completely a specific embodiment 
of the process, machine, manufacture, composition of matter or improvement invented, and must explain the 
mode of operation or principle whenever applicable. The best mode contemplated by the inventor of carrying out 
his invention must be set forth. 
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In the case of an improvement, the specification must particularly point out the part or parts of the 



process, machine, manufacture, or composition of matter to which the improvement relates, and the description 
should be confined to the specific improvement and to such parts as necessarily cooperate with it or as may be 
necessary to a complete understanding or description of it. 



The specification is objected to under 37 CFR 1.71 because it fails to explain how 
placement of the anchors creates an imaginary platform of reference points located precisely with 
respect to the patient's spine. 

Claim Rejections - 35 U.S.C. § 112 

3. Claims 26-29 are rejected under 35 U.S.C. 1 12, first paragraph, for the reasons described 
above. 

4. Claim 28 is rejected under 35 U.S.C. 1 12, second paragraph, as being indefinite for failing 
to particularly point out and distinctly claim the subject matter which applicant regards as the 
invention. The recitation of "an implanted anchor" represents double inclusion of elements since 
this element has already been recited in claim 26. 
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Claim Rejections - 35 U.S. C § 103 



5. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all obviousness 
rejections set forth in this Office action: 



(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 



6. Claim 35 is rejected under 35 U.S.C. 103(a) as being unpatentable over either Keller 
(USPN 4,997,432) or Frey (USPN 4,932,969). Keller and Frey meet the limitations of the claim 
with the exception of the step of receiving information about the characteristics of the involved 
and proximal intervertebral bodies. However, imaging via X-ray, CT scan or MRI is standard and 
conventional practice and deemed an old and well-known preliminary step. 



Allowable Subject Matter 



7. 



Claims 26-29 would be allowable if rewritten or amended to overcome the rejection(s) 



under 35 U.S.C. 112 set forth in this Office action. 



8. 



Claims 23-25 and 30 are allowed. 
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Conclusion 

9. The prior art made of record and not relied upon is considered pertinent to applicant's 
disclosure. The patents to Baumgartner, Bao et al., Lee et al, Knowles, Graham, Doty and 
Buttner-Janz show intervertebral implants of interest. 



10. Any inquiry concerning this communication or earlier communications from the examiner 
should be directed to M.B. Jones whose telephone number is (703) 308-3400. 



M B. Jones 
October 26, 1997 



PRIMARY EXAMINER 
GROUP 3300 



